
Member Driven. Patient Focused. 

FAQ – Inadmissibility on Public Charge Grounds (Updated 10.16.18) 

Disclaimer: This FAQ contains general information to the best of our understanding as of the date above, and is not legal 
advice. Patients with questions about their own individual immigration status, should consult with an immigration 
attorney or BIA-accredited representative who can assess their unique situation. Find legal help at 
https://www.immigrationlawhelp.org/.  

What is public charge? 
“Public charge” is a term used in immigration law to refer to a person who is likely to become primarily dependent on 
the government to meet their basic needs. When an individual applies for Lawful Permanent Residency status (a.k.a. a 
“Green Card”), the US Customs and Immigration Services (USCIS) evaluates whether they have used, or are likely to use, 
certain public benefits. Use of benefits is just one factor considered in determining whether a person is a “public charge” 
and possibly ineligible for a green card.  

The public charge test applies in 2 situations: 1) when a person living in another country applies to enter the U.S., or 2) 
when a person applies to adjust their status to become a Lawful Permanent Resident (“green card holder”).  

Does the public charge test apply to ALL immigrants?  
No. The test is NOT used when applying to become a U.S. citizen. Immigration officials cannot consider use of public 
benefits when deciding if people can become a naturalized U.S. citizen.  

Other categories of immigrants are exempt or can qualify for a waiver of public charge including: certain humanitarian 
immigrants (including refugees and  asylees), people applying under the Violence Against Women Act (VAWA), 
individuals with U-visas or T-visas, children seeking Special Immigrant Juvenile Status, as well as some other protected 
categories.  

How does the government decide who is likely to become a “public charge”? 
Government officials use the information from the LPR application form and from an interview to decide if a person is 
likely to depend on the government for support in the future. Officials are required to look at ALL of a person’s 
circumstances to make the decision, including the applicant’s age, health, family status, financial status, education and 
skills, and affidavit of support (if they have one).   

Under current policy, immigration officials may consider a person likely to become a public charge if they receive 
support through cash assistance programs (e.g. Temporary Assistance for Needy Families, TANF, or Supplemental 
Security Income, SSI, or local cash-assistance programs) or if they receive long-term institutional care paid for by the 
government. 

Under current policy, the government cannot consider use of non-cash benefits (such as health and nutrition programs 
like Medi-Cal and CalFresh, etc.) in making public charge determinations.  

https://www.immigrationlawhelp.org/
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What is the government proposing to do? 
The administration has released a notice of proposed rulemaking (NPRM) that would change the definition of public 
charge and the factors considered when making a public charge determination. The proposed changes would add more 
programs that could be considered, including certain health care, food and housing programs. The changes also say that 
officials will negatively view people who are low income, or have limited English proficiency or physical and mental 
health conditions that could affect a person’s ability to work or care for themselves. 
 
The public charge test will still look at a person’s whole situation not just their use of benefits. The administration cannot 
change that requirement though this rulemaking process. 
 
What is an NPRM? 
When the government wants to change the rules it is required to post the proposed changes publicly on a website called 
the Federal Register. The public is then given time, usually 60 days, to review and weigh in on the proposed changes. The 
government is required to review and respond to all public comments before finalizing the rule. Sometimes the final rule 
changes are different than what was proposed because of issues raised during the public comment process. 
 
Who would be affected? 
 
What if I already have a green card (LPR) and am receiving benefits? 
There is not a public charge test during the green card renewal process or the naturalization process.   
Note, some LPR may have an issue if they leave the U.S. for more than 6 months and try to reenter. These individuals 
should talk to an immigration attorney before leaving the country. 
 
What if I am a U.S. citizen and am receiving benefits?  
Public charge does not apply to U.S. citizens.  

If I am undocumented, will this proposal affect me?  
In general, people who are undocumented are not eligible for most of the major benefit programs that would be 
included in public charge under the proposed rule, but that is not the case for every person and there are exceptions 
(especially in CA). If you are undocumented and believe you may have a path to get your green card in the future, 
consult with an immigration attorney about your individual circumstances.  
  
See below for information about My Health LA, emergency Medi-Cal and pregnancy-Medi-Cal. 

What if my children or family members are receiving benefits? Will that affect me? 
If the rule takes effect as written, the proposed changes would only look at non-cash benefits (Medi-Cal, CalFresh, or 
housing support) received by the applicant themselves, NOT by their children or family members. (This is different than 
some of the drafts leaked earlier in the year that you may have heard about on the news).  
 
BUT, if your children’s cash benefits (CalWORKS) are your only source of support, the public charge test may affect you. 
In this situation, you should talk to immigration attorney about your case.  
 
Will my children’s use of benefits affect them?  
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Children who are applying themselves for a green card could be subject to the proposed new rules.  Along with other 
factors, their use of benefits and programs could impact their own LPR application and public charge determination.  
 
How will the rule affect individuals with disabilities? 
The proposed rule would negatively consider applicants that have physical or mental health conditions that could limit 
their ability to work, attend school or care for themselves. 
 
Which programs are affected? 
 
Under the proposed rule, which additional programs would be considered in public charge determinations?   
Specifically, the rule proposes to allow officials to consider use of the following programs: 
• Non-emergency Medicaid (Medi-Cal in CA, with limited exceptions)  
• Supplemental Nutrition Assistance Program (SNAP, called CalFresh in CA)  
• Housing support (e.g., Section 8 vouchers, public housing)  
• Medicare Part D subsidies  

 
The Administration has not yet decided whether to add CHIP to this list. 
 
I heard more programs were included? 
Leaked drafts of the proposed rule from earlier this year did contain a longer list of programs. The proposed rule states 
that benefits not specifically listed in the proposed rule would be excluded. Benefits that are totally state or locally 
funded would also be excluded. 
 
Which programs are not included? 
According to the proposed rule language, if a program or benefit is not specifically listed as included, or if it is totally 
state or local funded, it will not be included.  
 
According to this language, the following benefits are NOT proposed to be included in public charge determinations: 
Emergency Medi-Cal, the Earned Income Tax Credit (EITC); Covered California health insurance subsidies, WIC, Head 
Start, local programs such as My Health LA, and health centers’ sliding fee program.  
 
For more details on specific programs, refer to the following questions. 
 
Under the proposal, would emergency Medi-Cal be considered in the public charge test?   
No. Only non-emergency Medicaid (non-emergency Medi-Cal in CA) would be included. 
 
Under the proposal, would sliding fee discounts at health centers be considered in public charge determinations?   
No. Only those benefits explicitly listed in the proposed regulation would be considered – and sliding fee scale discounts 
are not listed.   
 
Under the proposal, would My Health LA be considered in public charge determinations?   
My Health LA is a county-funded and operated program. As such, according to the proposed language, it would not be 
included.  
 
Under the proposal, would pregnancy-only Medi-Cal be considered in public charge determinations?   
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It is unclear from the proposed rule how pregnancy Medicaid will be handled. Pregnancy Medi-Cal covers all medically 
necessary services for a pregnant woman, including both prenatal care and labor and delivery. Generally only labor and 
delivery would be considered “emergency” and as such would be excluded from public charge. It is not clear how other 
services would be handled under the proposed rule language. Stay tuned for more on this.   
 
Under the proposal, would FPACT be considered in public charge determinations?   
Unclear. FPACT has a mix of state and federal funding – patients do not know if their FPACT services are state or 
federally funded, so will not know how to report use of this benefit.  Stay tuned for more on this. 
 
Under the proposal, would PrEP/PEP assistance programs be considered in public charge determinations?   
Programs that are solely state or locally funded (or programs funded by drug manufacturers) will not be included. 
 
Under the proposal, would Ryan White/ADAP programs be considered in public charge determinations?   
Programs that are not listed in the proposed rule language will not be included. These programs are not listed. 
 
Under the proposal, would use of WIC or Head Start/Early Head Start, be considered? 
Under the proposed rule, it would be OK to get help from WIC (The Women, Infants, and Children’s Program) and to use 
educational programs like Head Start or Early Head Start. These rule does not propose including these programs in the 
public charge test. (This is a change from some earlier drafts of the rule). 
 
 
Timeline: When will this take effect? 
 
Will immigration officials look at benefits immigrants are receiving right now? 
No. For the non-cash programs that the rule is proposing to add to public charge determinations (e.g., Medi-Cal and 
CalFresh, etc.), the rule says officials will only look back 36 months, and WILL NOT look back to before the effective date 
of the Final Rule.   
 
For example, if an immigrant is applying for a green card one year after the effective date of the final rule, officials can 
only look at their use of the newly included programs for one year; they cannot look at three years because that would 
go back to before the rule took effect. But if a person applies for a green card five years after the rule takes effect, 
officials can look back at what benefits they used for the previous three years.   

When would this proposal go into effect?   
The soonest possible effective date would be many months from now. The 60 day public comment period will end on 
December 10, 2018. The administration is then required to review and respond to all the comments and publish a Final 
Rule (which may differ from the proposed rule.)  After the Final Rule is published, there would be a 60-day period before 
it becomes effective. 
 
Is there any benefit to patients withdrawing from Medi-Cal, CalFresh, or other programs now?   
No. If any changes do occur, they will not become effective until 60 days after the Final Rule is published – and due to 
procedural requirements, that will be many months from now, at a minimum.  In the meantime there is no benefit to 
withdrawing (or refusing to apply) for benefits to which an individual is qualified.  If changes do occur, the individual will 
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have enough time to consult with an immigration attorney and consider his or her next steps before there would be any 
impact on their future Green Card application. 
 
 
Other 
 
What does this mean for providers and front-line clinic staff? 
As health care providers, we are currently able to tell immigrant families that they can use health and nutrition benefits 
without fear that it will harm their immigration case (“make them a public charge”).  If this new rule is finalized, we can 
no longer offer that assurance.  
 
Patients will likely have questions, concerns and fears and may be fearful of signing up for programs and accessing 
services.  
 
What if my lawyer told me to disenroll from all programs now? 
Lawyers (and notaries) are often very careful, especially in uncertain times. The proposed rule says changes will not 
apply to benefits (other than cash assistance or long-term care) that you received before the rule is final. 
  
If you need help locating free or low-cost immigration help, go to https://www.immigrationlawhelp.org/. 
 
Can someone be deported for being a public charge? 
Under current law, in extremely rare circumstances, a person who has become a public charge could be deported, but 
the rules are very narrow and have almost never been applied.  The proposed rule does not interpret or expand the 
public charge ground of deportability.  
 
What messages should health centers be sharing with patients?   
• For immigrants already in the US, there has been no change yet to policy around public charge.   

• If any changes do occur, they will not become effective until 60 days after the Final Rule is published – and due to 
procedural requirements, that will be many months from now, at a minimum. 

• In the meantime (until the Final Rule is published and goes into effect) there is no benefit to withdrawing (or 
refusing to apply) for benefits to which an individual (or their child) is qualified, such as Medi-Cal, CalFresh, and 
housing support.  If changes do occur, an individual will have enough time to consider his or her next steps before 
there would be any impact on their future Green Card application. 

 
 
The information above was compiled from resources from “The Protecting Immigrant Families, Advancing Our Future” 
campaign, co-chaired by the Center for Law and Social Policy (CLASP) and the National Immigration Law Center (NILC), 
and the National Association of Community Health Centers (NACHC). 
 
This document is accessible on the Immigration Resources page of the CCALAC site and will be regularly updated as new 
and additional information becomes available. Please contact Joanne Preece at jpreece@ccalac.org with questions.  

 

https://www.immigrationlawhelp.org/
https://protectingimmigrantfamilies.org/
http://www.nachc.org/health-center-issues/emerging-issues-resources/caring-immigrant-patients/
mailto:jpreece@ccalac.org
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